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A.

The Ordinary Hiuh Water Mark (OWHM) of Herman Lake Did
Not and Could Not Have Chanaed Between 1899 and 2004.

The known history of Herman Lake is that the original outlet streambed at a level
two feet below the present lake level kept Herman Lake from ever rising on a sustained
basis sufficient to create a definitive vegetative line above the present level. The road
construction in 1956 placed a culvert at the same streambed level, thus preventing any
dramatic change in lake level within Dr. Folsom's 40 to 50 year parameters. The
testimony from witnesses for the respondents (Wilma Kirkendall) and appellants (Larry
Hosterman) was that historically spring-fed Herman Lake fluctuates only eight to twelve
inches. Tr., p. 85, L. 8

- 15; p. 911, L. 13 - 15.

The Forest Service aerial photographs

are an historical record from 1934 to 2002 showing no change in lake level. Defendants
Exhibits BB to HH.
In response to a question about the magnitude of annual fluctuations on Herman
Lake, Dr. Folsom stated: ". . . that I don't know". Tr., p. 518, L. 11.
A major part of Judge Michaud's findings that supported his judgment was that
the ditch dug in the late 1960's at the south end of the lake had caused the major drop
in the OHWM of Herman Lake.

Finding No. 17:
It is his (Folsom's) opinion that the lake does not
currently reach the level of the toe of slope due to the installation of a ditch
(ExhibitSaZ) at the south end of the lake creating an outlet for water in the
wet parts of the year.

'

The historical hydrology of the shoreline of Herman
Finding No. 20:
Lake has changed in recent times. The ditching of an outlet at the south
end of Herman Lake is a cause of this change in hydrology.

h he Oliver survey on September 20, 1899 was "in the dry part of the year."

Finding No. 23:
Herman Lake at its level in the dry part of the year has
not lowered between 1936 and the present. The aerial photos are evidence
that the lake at its level in late summer and autumn has been constant from
1934 to 2002.
Finding No. 24:
Herman Lake cannot now reach the level of the former
ordinary high water mark. The ditch located at the south end of Herman
Lake is the reason.
Vol. 2, R., pp. 286 - 288.
Respondents' witness Wilma Kirkendall testified that while she was living in the
area between 1969 and 1979, a Mr. Hasper, who owned what is now the Hubbard
property, dug a little ditch that "wasn't real deep" to get more pasture. Tr., p. 57, L. 1923.
Featherston:

Q:

Did your father comment on that affecting the lakeshore

Kirkendall:

A.

No, he said it lowered it a little bit, but like Isay it didn't

make a real big difference.
Tr., p. 58, L. 10-13.
1. Streambed 2479; Lake Level 2481

As set forth at considerable length in appellants opening brief, the digging of the
ditch at any depth could not have made any significant differences upon the lake level.
The original streambed at the southwest lower end of Herman Lake was measured by
surveyor Meckel at an elevation of 2479, two feet lower than the assumed lake level of

2481. Tr., p. 832, L. 4-16.

The ditch stopped several hundred feet northeasterly of the culvert under the
road. The ditch bottom was measured by Mr. Meckel as one foot higher than the
bottom of the culvert. Tr., p. 843, L. 8-14.
Herman Lake could never have been higher for any period of time than the
present two feet above the original streambed perpetuated when the road was built
with the installed culvert. Tr., p. 843, L. 15-25, p. 844, L. 1.
The wide swamp and the sedimentation coming into the ditch would slow any
runoff and keep the lake level approximately two feet higher.

Ibid.

That natural stream outlet was converted when the road was built in 1956 into a
two-foot culvert, bottom 2479.02 top 2481.05, when the road was built in 1956. Tr., p.

-

842, L. 11 17. No matter how deep the ditch could have been, the outlet flow would
remain at 2479. The hypothesis that the lake was originally much higher violates the
law of gravity, that water seeks its own level.
2. Precipitation did not Contribute to Lake Level

Under the heading of "Several Causes of Lowering of Herman Lake",
Respondents' Brief summarized:
These findings concerning the average rainfall also tie well to the timeline
presented by Mesenbrinks and their case in chief including a major
excavation event in the mid 1960's witnessed by Wilma Kirkendall followed
by all witnesses' testimony that the level of Herman Lake was greatly
reduced after 1970. p. 31

The transcript of the testimony and the exhibits do not support any of these
"findings*. The rainfall cause in testimony from Dr. Folsom was documented in Plaintiffs
Exhibit 29, U.S.D.A. Meteorological Station Precipitation, Bonners Ferry 1932-2004.
Attached to this Reply Brief as Addendum No. 1 is an Analysis which breaks down the

report into 10-year periods. The one-inch increase averaged over the 70 year period
literally evaporates. The lowest Bonners Ferry precipitation was in 1933-1942 and in
1993-2002. The highest recorded precipitation was in 1969. The -average
precipitation (low 15.50; high 25.38) was in 1933-1942.
The Bonners Ferry precipitation annual total show the wettest period with
amounts above 25 inches up to 33 inches between 1947 and 1969. Plaintiffs' Exhibit
29.
These figures taken from Plaintiffs Exhibit 29 contradict Dr. Folsom's testimony
which first averaged the entire 1931-2004 period and then selected the most recent 15
years.

Folsom:

But the moving average of the precipitation since the late 1930's is
about 23 inches per year. In the last 15 or so years that average is
diminished by 1 inch per year.
So it appears as though that the overall precipitation into this system
is less. That could contribute to the lake level falling.

Tr., p. 421, L. 8

- 14.

Without any other supporting evidence, Judge Michaud converted Dr. Folsom's
15 years to 40 to 50 years.

Finding No. 13: The reduction of moisture began approximately 40 to 50
years ago.
Vol. 2., R., p. 286.
Judge Michaud dismissed the Forest Sewice aerial photos which showed an
exact shoreline from 1934 to 2002:

Herman Lake at its level in the dry part of the year was not lowered
between 1936 and the present. The aerial photos are evidence that the lake
at its level in late summer and autumn has been constant from 1934 to

2002. These aerial photographs confirm other evidence that the lake level
fluctuates between wet and drier seasons.
Findings of Fact No. 23.
On page 3 of the Analysis, the precipitation is shown for July and August of each
year of the aerial photos. In 1975, the two-month rainfall was 3.80 inches and in 1983,
3.76 inches. In 1991 the two-month rainfall dropped to 1.94 inches, in 1996 to 1.06
inches and in 2002 to 0.43 inches, but the shoreline remained exactly the same in each
aerial photograph year. Defendants' Exhibits BB, CC, DD, EE,FF, GG and HH.
The rainfall precipitation analysis establishes that Herman Lake is spring fed,
unaffected by rainfall. There is no other way to explain why rainfall for July and August
in 1983 and 1991 was nine (9) times higher than in 2002, but left the exact same
shoreline.
Wilma Kirkendall's testimony was vague and anecdotal. Sometime between
1965 and 1969 when she came to the south end of the lake she saw some "big
machinery" that her father said was lowering the ditch. Tr., p. 60, L. 2-12.
Kirkendall answered affirmatively to a leading question,
lower after that."

Mrs.

". . . that the lake did begin to

Tr., p. 62, L. 22-24. However, Mrs. Kirkendall never gave any

estimate of how much it lowered:
Featherston:

Q.

Did you notice whether the water ran consistently
out of that outlet ditch after that excavation occurred?

Kirkendall:

A.

I never really noticed it.

Tr.,p.62,L.25;p.63,

L. 1-2.

With the culvert in the highway constructed in 1956 setting the low point about
two feet lower than the lake level, it would not matter how deep a ditch was dug. The
5

effect of a deep ditch could have a very limited short term effect in draining the
surrounding property both east and west, but it obviously could not, and did not, lower
Herman Lake from its present level.
Mrs. Kirkendall was in complete agreement with the later testimony of Larry
Hosterman concerning minimal fluctuation of the spring fed lake:
Reed:

Q.

Kirkendall A.

Q.
A.
Q.

A.

The lake doesn't really fluctuate much, does it?
The lake itself doesn't fluctuate, but on the other hand
when you get the runoff of snow out there you are going to
have a little bit of water standing down there in the early
spring.
We've heard that water -from other witnesses-the fluctuation
on the lake was about a foot over the years from the high and
the low; is that right?
That's right.
So, if this was spring, it could be maybe a foot more than what
it could be in the late summer or something like that?
Yeah, usually.

Tr., p. 85, L. 3-15.
This testimony contradicts Judge Michaud's finding that the lake level fluctuates
between the wet and drier season that is meant to imply fluctuations larger than one
foot. Finding No.23, Vo1.2, R., p.288.

3.

Testimony of Familv and Friends inconclusive

Dr. Folsom asserted that the lake level was drastically lowered 40 to 45 years
ago and Judge Michaud accepted his theory. Findings of Fact No. 12. Vol. 2, R., p.
286. The cause was attributed by Dr. Folsom to man-made action, the ditch, and Judge
Michaud accepted this conclusion. Findings of Fact Nos. 20 and 22. Vol. 2, R, pp. 287

Judge Michaud found Dr. Folsom's conclusion to be ". .

. consistent with the

witnesses who testified that Herman Lake used to be larger." Finding of Fact No. 22.
The critical fact is: When was "used to be larger"?.
The testimony of all of plaintiffs' lay witnesses as to lake level was uncertain as to
time, vague as to height and often contradictory. Testimony of each of such witnesses
will be taken by name:
Roberta Bowen;

The lake was at the same level generally through the 1970's

with little fluctuation. Transcript of Trial, Partial Day 1, p. 29, L. 10-14.
Mrs. Bowen did not assert any definitive change:
Reed:

Q.

Ithink you also indicated that there-in your most recent
visits there still hadn't been any change except in growth and
vegetation.

Bowen:

A.

As far as the lake? Well, it looks a lot smaller, but then Idon't
know whether to attribute that to the actual being smaller or its
my child you know- when you go back to your childhood
home it always looks smaller than when you left.
Than when you're five (5) years old the lake looks a lot bigger
than at our age?
Yeah.

-

Q.

A.

Lila Allenberg:

There was no change in the lake level from 1936

through the 1970's with lowering only in the last 10 years:
Reed:

Q.

Allenberg:

A.
Q.
A.

You say the lake has gone down a lot. Ithink, at the
time we took your deposition on March 30, you indicated it
seemed like it had gone down rather dramatically in the last
ten years. Does that sound right?
Yeah.
But during the period of time through 1936 through the 703, I
think, your recollection was that there hadn't been any
changes in the lake level that you noticed?
Idon't think so.

Tr., p. 12, L. 11-21.
June Hudlow:

The lake was the same level from 1950's through the

1980's but began to drop in about the last 20 years:
Featherston:

Q.

Hudlow:

A.

Do you have any idea of what time frame the
Lake to your observation began to lower?
Well, I would say at least 20 years. It just seemed
gradual to me.

Tr., p. 22, L. 6-9.
Douglas Reoch:

Douglas Reoch lived on the lakeshore for about a

year in 1967. The lake seemed lower when he came back in 1995.
Tr., p.436, L. 12-14.
Chris Mesenbrink: Chris recalled that the lake was higher when he was 9
or 10 years old fishing with his father. Tr., p. 563, L. 23-25. Chris gave no
estimates in relation to the historic or current level of the lake.
Dean Mesenbrink: Dean showed a video taken earlier the year of the trial
but gave no data as to lake levels at any specific time.
Carol Mesenbrink: Surviving plaintiff Carol Mesenbrink came to the property
with her parents to stay with her grandparents in 1952 when she was 10 years old. Tr.,
p. 595, L. 18-25. Carol testified as to her recollection of seeing water in various places
and talked about a number of old and older photographs. See Transcript, pages 590-

Carol did not at any time during her 39 pages of testimony (pp. 583-622) say
anything about a change in the lake level or the effect of the ditch or, in fact, make any
observation that would lend support to her claim that the level of Herman Lake was
greatly reduced after 1970.

8

4. Vetter Ditch and Garden were at Present Lake Levels
It is interesting that respondent Carol Mesenbrink, the one family member who
had personal knowledge by being present in the area from 1952 to date of trial, failed to
give any testimony about lake level change or alternatively was not asked to do so.
Respondents' lay witnesses testifying to personal recollection andlor to family
history handed down about grandfather Bob Vetter all concurred in recognizing that the
present peat bog had been exactly the same back to at least 1937 when the Vetters
bought what is now Mesenbrink property. Transcript, Partial, One Day, p. 9, L. 6 - 8.
In 1942 or 1943, Mr. Vetter and his wife tried unsuccessfully to plant a victory
garden during World War \I. id., p. 15, L. 10 - 21. In 1945, Bob Vetter dug a ditch from
the dry land below his house across the peat to the open water for the purpose of
making it easier to take a small boat out to the lake:
Bowen:

A.

Well, later, after he-after he, um, dug a trench or did
what we called the ditch from down lower-below the
shop area, I honestly don't remember if he dug it himself
or had someone come in and dig, but he placed the
ditch through the flat-the flat area out to the open water,
um, so we could bring our row boat, keep our row boat
stored there, docked right below the house rather than
having to go all the way around the side. And we could,
the ditch wasn't wide enough to row out, but we poled
out to the lake to the open water.

-

-

Featherston:

Q.

Kay, did do you recall approximately what year he dug
that canal or ditch?

Bowen:

A.

Probably in the mid-forty's, sometime after '45.

Id., p. 14, L. 6 - 15.
Mr. Vetter would not have needed to dig a ditch if the water had been two or
three feet higher than now. The Vetters would never have considered trying to plant a

victory garden in soil under two feet of water in the fall. The years 1942

- 1945 are

sixty years before this suit was filed. There is no evidence that the peat bog was any
different from 1899 to 1942 than it is today.
B.

MEANDER CORNERS SET SEPTEMBER 20,1899 COULD NOT
POSSIBLY HAVE BEEN AT OHWM

Respondents' case is tied to Oliver's meander corners placed at the northwest
corner of the lake on September 20, 1899. The Respondents' testimony, primarily from
Dr. Folsom, was to the effect that the level of the lake in place and in sight in September
of 1899, the driest part of the year, was three feet higher than now.
Dr. Folsom, without any supporting evidence, tied the three foot drop in the lake
elevation to an event 40 to 50 years ago attributed primarily to the ditch dug at the lower
end of the lake with a one inch decline in average annual precipitation contributing.
Before that drop, the overall depth of the lake would have been three feet higher.
Defendants Exhibit JJ.
Judge Michaud's Finding No. 23 is entirely correct.
Finding No. 23: Herman Lake at its level in the dry part of the year not
lowered between 1936 and the present. The aerial photos are evidence that
the lake at its level in late summer and autumn has been constant from
1934 to 2002.

However, it does not and cannot physically on the ground square with the other
findings alleging a dramatic lowering of the lake level in the last 40 to 50 years.
James Meckel's unchallenged analysis was that a lake level at surveyor Oliver's
meander corners, three feet above the present level of Herman Lake, would cover an
area at least two times larger than the existing Herman Lake. Defendants' Exhibit JJ.
There is no evidence that the level of Herman Lake has ever seasonably fluctuated
10

more than approximately one foot. Accepting all of the testimony of respondents would
mean that the water level would have been permanently year around totally covering
the peat in general and campillium stellatum in particular causing each to die or never
grow before or after 1899.
As can be seen from the Forest Service aerial photographs (defendants Exhibits

BB to HH) and the USGS contour map showing watershed (Defendants Exhibit JJ), the
area surrounding and above the existing lake level is level across the peat bog to the
northwest and very flat length of the distance to the outlet streambed to the south. See,
photographs, Defendants Exhibits J, K and M.
Since Dr. Folsom's timing for a major lowering of the level is 40 to 50 years, this
would have started twenty years after the 1934 aerial photograph taken in August. The
six aerial photographs from 1968 to 2004 are identical to 1934.
The testimony of Hosterman and Kirkendall was for an annual fluctuation of eight
to twelve inches. Dr. Folsom's hypothesis requires an untenable assumption that at
least in 1934 the level of Herman Lake dropped 36 inches in August below the OHWM.'
The Folsom hypothesis assumes that there was some barrier higher than the
Meckel measured streambed at the outlet which kept the level three feet higher than
the present level before the ditch was dug.
If so, what different event repeated every year from 1899 to 40 to 50 years ago
(1954 to 1994) could cause the level to drop three feet in the summer as compared to
eight to twelve inches today?

2

To make the comparison it is necessary to include another highly unlikely assumption: that the
lake level on September 20, 1899 was at the highest.

11

Again, the higher level covered a much wider area so that the cause would have
to be of a much greater impact and force than whatever makes the lake level now
change seasonally a foot or less.
Neither Dr. Folsom nor any other witness testified to any factor, diversion,
drought or alien force that made such an annual change.
Judge Michaud's Finding No. 23 is sound by based on the record and testimony,
but it is completely contrary and refutes all of the other findings that accepted the 40 to

50 year ago drop in permanent elevation. Finding Nos. 17, 18, 20, 21, 22, 23,24, 25,
26,27,28,30 and 31. Conclusion No. 4 and 6.

C.

RESPONDENT'S EXPERT WITNESS, DR. MICHAEL FOLSOM, DID NOT
APPLY THE ACCEPTED DEFINITION OF ORDINARY HIGH WATER MARK
IN IDAHO CODE 558-104 (9) AND ALL IDAHO APPELLATE DECISIONS IN
HIS REPORT AND IN HIS TESTIMONY.
Although giving lip service to the ldaho definition of OHWM, Dr. Folsom

fundamentally threw ldaho away, as this exchange with respondents' counsel plainly
indicates:
Featherston:

Q.

There seems to have been some discussion there
yesterday and some focus by the Defense on the fact
that is indeed vegetation below or within that line that
you just marked. Is that significant to you in this
occasion?

Folsom:

A.

Not i n my understanding of the landscape setting
of the landscape setting of the high water mark that in
such a situation, in fact i n most situations, there is
vegetation both above and below the ordinary high
water mark.3
It is simpiy different vegetation, and in this site that
definition fits very well.

3

In ldaho below the OHWM the soil is deprived of its vegetation.
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The Court:

Which definition is that?

The Witness:

The definition of the high-water mark as being drawn at
the elevation boundary line between one kind of
vegetation which is not dominated by water presence
and the other one which is?

The Court:

Is there an example of such a definition in Exhibit 27?5

The Witness:

lndiana D.N.R. Differences in the Character of the Soil
and destruction of terrestrial vegetation or the defeat of
terrestrial vegetation as it attempts to colonize into
areas that's too wet.
And Wisconsin D.N.R. last line fifth paragraph change in
vegetation I would say difference in vegetation or other
recognizable characteristic.
As I recall, most of them have a phrase that identifies
this contrast line between upland vegetation and hydric.
Tr., p. 488, L. 24-25; p. 489, L. 1-25; p. 490, L. 1-2.

Judge Michaud interrupted the testimony, correctly recognized that the lndiana
and Wisconsin definitions differed substantially from ldaho Code s58-104(9) and
incorrectly read the Sanders 6each6decision as changing Idaho's OHWM:
The Court:

Idaho departed from that concept when they spoke solely
upon a depression upon the soil sufficient to deprive it of
vegetation and destroy its value for agricultural purposes.

Folsom:

Yes. Iunderstand that that's a somewhat different emphasis.

This definition is unique to Dr. Folsom. None of the eleven definitions in Exhibit 27 use "dominated by
water presence."
5

Exhibit 27 recites definitions from U.S. Corps of Engineers, NOAA, Indiana, Wisconsin, Washington,
Yakima, Florida and Montana plus two texts. The Corps, lndiana and Wisconsin refer to "destruction of
terrestrial vegetation." Wisconsin and Washington refer to "change in vegetation." ldaho Code 958-104
(9) ". . the line which the water impresses on the soil by covering it for sufficient periods to deprive the
soil of its vegetation and destroy its value for agricultural purposes" is different, distinct and
distinguishable from every other definition in Exhibit 27.

.

6

In Re Sanders Beach, 143 ldaho 443. 147 P.3d 75 (2006).
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The Court:

And it looks like they change that definition in Sanders Beach
and pretty much have done away with the limiting definition.

Featherston:

It appears that way.

The Court:

And so who knows what the ordinary high water mark means
now until some trial judge says what it is, and they have a
chance to comment on it.
Tr., p. 490, L. 3-16.

Thereafter, appellants' counsel, who was involved in the Sanders Beach case,
informed Judge Michaud that the Supreme Court opinion did not change the OHWM
definition. Tr., p. 499, L. 7-22.
In that opinion, this Court reaffirmed the origin of the definition in Raide v. Dollar,
34 ldaho 682, 690, 203 P.2d 469, 472; Erickson v. State, 132 ldaho 208, 970 P.2d 1,
and ldaho Forest Industries v. Hayden Lake Watershed Improvement District, 135 ldaho
316, 17 P.3d 260, and cited ldaho Code 3 58-104(9). 143 ldaho at 447-448. The lack
of vegetation on Sanders Beach at a higher elevation than other points around the lake
would not allow the creation of a different OHWM mark on the same body of water:
The lack of vegetation in a particular place can be from reasons
other than being covered by water for a long enough period of time
to deprive the soil of vegetation. A sandy beach devoid of vegetation
can be above the OHWM. Deffenbaugh v. Washington Water Power
Co., 24 ldaho 514,135 p. 247 (1913).
143 ldaho at 448.
Dr. Folsom based his conclusion on live and dead trees and the slope, a steep
bank, as confirming the higher OHWM and Judge Michaud fully accepted and adopted
that conclusion:

...

Finding of Fact 10
The toe of slope was located at the outer or upland
edge of the peatland and is a change from the flat topography of the
14

peatland. The relatively peatland changes to a vertical slope. In places
along the toe of slope the topographic break appears as wave-cut feature
that developed as a result o f wind and wave activity
. .The court took
particular note of the coincidence of the tree line with the toe of slope
during the court view. (Emphasis supplied).

..

Vol. 2, R., p. 285
The infinitely more noticeable effect of wind and wave action eroding all the
vegetation on Sanders Beach was firmly rejected by this Court as creating an OHWM:
The OHWM is based upon the water ordinarily covering the soil for a
sufficient period of time to destroy the value of the land for agricultural
purposes by preventing the growth of vegetation. It is not based upon the
action of waves or current undermining or eroding banks and shorelines
above the level of the water when in repose. Payette Lakes Protective
Ass'n. v. Lake Reservoir Co., 68 ldaho 111,189 P.2d 1009 (1948).
143 ldaho at 448.
In the Sanders Beach case, the Court took particular note of the historical facts
that affected the location of the OHWM, specifically, the Post Falls Dam on the Spokane
River. 143 ldaho at 448-451. The final conclusion was that the dam had not changed
the OHWM:
The above history simply shows that the dams completed in 1907 did not
lower the ordinary high water elevation of the waters of Lake Coeur
d'Alene. It was not higher before the dams were constructed than it was
afterwards. After the dams were completed, the ordinary high water mark
has been at 2128 feet above mean sea level. ldaho Forest Industries, Inc.,
v. Hayden Lake Watershed Improvement District, 135 ldaho 31,17 P.3d 260
(2000); Erickson v. State, 132 ldaho 208, 970 P.2d ($998). That is the
highest it could have been in 1890.
143 ldaho at 450.
1.

Michaud: Supreme Court Should Have Allowed Multiple Definitions
of OHWM: Plaintiffs' Exhibit 27

Judge Michaud in trial seemed to be set upon creating a new law as to OHWM in
Idaho:
15

The Court:

Well, I made a mistake. What I meant was I'm trying to because it looks like trial courts are not confined, as they used
to be, to a specific definition.
So part of this is about making a definition that makes sense
because they agreed with Judge Haman when he said, if it
doesn't make sense to look for a line on the soil, we'll look for
other characteristics. 7
And so the question becomes, well, what should be those
characteristics.
Now, the Supreme Court should have told us. They should
have gone to Exhibit 27 and all of the definitions around the
country, and they should have made a definition that would
encompass the areas that have marshy plants

-

Dr. Folsom:

What came to mind, sir, when I read that latter.text were the
level to which water could reasonably be expected to rise.
Is that pretty close?

The Court:

Yes.
Tr., p. 493, L. 1-20.

The search for creating a new definition is evident in the following observations
by Judge Michaud during trial:

The Court:

What if the water was just there for, say, a few weeks or even a
few months in the spring time?

Dr. Folsom:

If it was there regularly for a few months in the spring time, it
would make such a mark.

The Court:

Yeah, and under law, see, we might not want to say that that's
the ordinary high water mark. That's the difficulty with all of
this.
Maybe it ought to be, you know, the highest level in the
warmest month of the summer. Something like that. It's going
to be arbitrary, but somebody has got to define it, and I'm
looking for help

.. .

7

Judge Haman held that the state had failed to find a definitive vegetative line on the soil.

16

Tr., p. 494, L. 13-25.
The Court:

So, if people's property rights are going to depend upon how
long the water stays at a certain level and makes a mark on a
tree, it doesn't seem to me that the ordinary high water mark
ought to be the spring level. But it's just the difficulty of trying
to draw a definition.
Tr. ,p. 496, L. 9-14.

The Court:

Because we get into the question of ordinary. What does
"ordinary" mean? Does it need to be three months? Six
months of the year? How do we know? Or does "ordinary"
have a time element? Maybe it doesn't?
Tr., p. 496, L. 21-25.
D.

TESTIMONY. EXHIBITS AND SURVEYOR NOTES ESTABLISH
THAT MEANDER CORNERS COULD NOT HAVE BEEN OHWM

The Respondents' Brief devotes four pages to argument that surveyor James
Meckel did not measure the toe of the slope so his testimony is irrelevant.
Respondents' Brief, pages 32-35. This is an effort to confuse the Supreme Court
justices just as Judge Michaud was confused when he observed that Mr. Meckel had
not measured the same place as Dr. Folsom did. Respondents' Brief, p. 34; Tr., p. 858,

L. 4-6.
Dr. Folsom identified the toe of the slope as being at the northwest curvature of
the Hosington dotted line in his December 1, 2004 survey admitted in evidence as
Plaintiffs' Exhibit 8 and also 8a and 8b. In his Report, Plaintiffs' Exhibit 13, Dr. Folsom
at page 2 made illustrations of, "Peats and mucks of lake level flat" and then showed
marked " A the "abrupt topographical break in slope" and above "woody riparian
vegetation" consisting of three drawn trees. in that Report, Dr. Folsom accurately
described the shoreline east of the Hosington dotted elevation line:

This shoreland wetland has an essentially flat upper surface that was about
8 inches above the water level of Herman Lake at the time of observation,
and very gently grades higher with increasing distance from the water. At
a point variously 75 to more than 200 feet from the water's edge the land
abruptly rises (location " A in the following diagram), the non-woody
wetland plants disappear and are replaced by a distinct line of riparian
trees and shrubs.
Plaintiffs Exhibit 13, p. 1.
The flat peat bog extending westward from the open lake to abrupt slope was
further described accurately in Dr. Folsom's report:
TOPOGRAPHIC EVIDENCE

0

8. The topography of the lake-level flat is nearly featureless, very gently
sloping surface composed of saturated organic plant remains and
lacustrine sediments. This landscape feature extends continuously
away from deep water until interrupted by an abrupt rise.
9. At the outer edge of the lake-level flat is an abrupt change in slope; in
places it is vertical, even over-hanging, with a rise of 10 to 14 inches.

Plaintiffs' Exhibit 13, p.4.
Dr. Folsom identified the toe of the slope as close to the north meander corner
and marked it with a green line on Plaintiffs' Exhibit 8A. Tr., p. 528, L. 13 - 25; p. 529,

L. 17 - 25; p. 530, L. 1 - 13. The slope was identified by Dr. Folsom as a steep
breaking slope created by wind direct waves between the mineral ground and the flat
organic ground. Tr., p. 528, L. II- 21.
1.

Folsom's Toe of S l o ~ e
is at Meander Corner

Jim Meckel, by direction, went precisely to that abrupt change in slope, location

"A" as described by Dr. Folsom, having both the Hosington survey and the information
from Dr. Folsom's deposition which Dr. Folsom largely repeated at trial as well as
having Dr. Folsom's Report, Plaintiffs Exhibit 13, which had been prepared February 15,
2006. Jim Meckel prepared his lake level elevations as Defendants Exhibit "I\"
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beginning with the northwesterly portion of Hosington's dotted line exactly where Dr.
Folsom had identified a steep slope.
The break in the slope was marked and measured at an elevation of 2484.2
located 88 feet southwest of meander corner north. Tr. p. 853, L. 25; p. 854, L. 1- 7.
Featherston:

Q.
Counsel asked you a question about the toe of slope
that you were measuring or a break in slope. Is that the break
in slope that you were measuring?

Meckel:

A.
As near as I could determine, that was the only
identifiable break in slope that I could find on the ground.

Tr., p. 854, L. 8
2.

- 13.

Top and Toe of Slope Measured by Meckel

Mr. Meckel did indeed measure the top of the break in slope as Respondents'
Brief states. p. 34. However, he also measured directly down to the trees banded by
Dr. Folsom with the green ribbon to the base of those banded trees " K (2480.8) and "J"
(2481.3), approximately at the assumed lake level. These trees correspond to the toe
of the slope.
The scale in Hosington's Survey, Plaintiffs' Exhibit 8, is 1 inch = 300 feet. Using
that scale, Area "A", break in slope at the northwestern corner near the north meander
corner, is approximately 400 feet from the shore of the lake as drawn by Hosington.
Four hundred feet with no increase in elevation is indeed what Dr. Folsom described as
"a very gentle grade".
Mr. Meckel set up his transit at the top of the slope and took photographs
admitted as Defendant's Exhibit "AAA", showing tree " F at elevations of 2484.4
westerly and 2483.5 easterly. The toe of the slope is directly below the top of the slope.

Dr. Folsom testified that there was no steep breaking slope along the southwest
dotted line drawn by Hosington and nothing comparable to what he saw at the
northwest corner. Tr., p. 530, L. 5-19.
The exact elevations taken by Mr. Meckel and shown on Defendants' Exhibit
CCC are: M.C.S. = 2483.99; M.C.N. = 2484.19; "Slope Break 88' SW of M.C.N. =
2484.2; Tree "J" =2481.3; Tree "K" = 2480.8; Lake Surface = 2481.0.
The following unnumbered page is page 3 from Defendants' Exhibit CCC, an
elevation schematic prepared by Mr. Meckel. "Slope Break (i.e. Top of Slope) and
Meander Corner North are at the same elevation. Tree "J" is slightly above the lake
level 2481 and Tree " K slightly below. The toe of the slope is at Trees "J" and " K .

Jim Meckel identified the trees as all not really in the peat bog. The peat bog
commenced beyond trees "K" and "J". Tr., p. 853, L. 11-18.
The quoted testimony in the Respondents' Brief between attorney Featherston,
Jim Meckel and Judge Michaud is another instance of Judge Michaud's
misunderstanding of what he was hearing. Brief, p. 34. In error, Judge Michaud
dismissed all of the Meckel testimony about measurements at the top of the slope and
the trees at the bottom at the toe of the slope by observing, incorrectly, that Mr. Meckel
was not there at all:
The Court: There isn't any evidence that the place where he (Meckel) measured
what he calls the slope is the place where Dr. Folsom did.
So I'm wondering if you are wasting a lot of time unless you can
show that these points are comparable.
If that is making your point, then the point i s made, Counsel.
Tr., p. 858, L. 4 - 24.
E.

NOTES OF GOVERNMENT SURVEYOR ALBERT OLIVER SHOW
THAT OFFSET WAS NOT MADE TO AVOID CROSSING THE
EXISTING HIGH WATER LEVEL.

The Mesenbrink case is founded upon proving that the natural and ordinary high
water mark for Herman Lake was established by the north and south meander corners
placed by government surveyor Albert Oliver on September 20, 1899. Surveyor Randy
Hosington accepted the south meander corner as fixed by a prior surveyor. Tr., p. 179,
L. 17-22. The north meander corner was fixed by him by proportionate measurement
based on the original notes. Tr., p. 181, L. 2-5. The location of the north and south

meander corners was accepted by surveyor James Meckel. Tr., p. 768, L.20-23; p.769,

L. 18-24.
Mr. Hosington's crew then surveyed on the elevation between the south and
north meander corner and drew the dotted line.
In Defendants' Exhibit CCC, Mr. Meckel gave the elevations for M.C.S. as
meander corner south as 2484.0 and M.C.N. as meander corner north at 2474.2 with
the assumed level of Herman Lake. The following unnumbered page is page 3 from
Defendants' Exhibit CCC, an elevating schematic prepared by Mr. Meckel. "Slope
Break (i.e. Top of Slope) and meander corner north are at the same elevation. Tree J
is slightly above the lake level 2481 and Tree K slightly below. The toe of the slope is at
Trees J and K.
All of Dr. Folsom's testimony was to the effect that the Hosington tracing between
the two meander corners established the ordinary high water mark. The north and
south meander corners differ in elevation by only two-tenths of a foot. Defendant's
Exhibit CCC.
Oliver's notes show that he came to what he described as the shore of the lake
where he set the south meander corner. He then offset one chain (66 feet) to the west,
shot 909.55 feet to the north, returned one chain east and set the north meander corner
and then proceeded with his survey. Plaintiffs' Exhibits 1 and 8; Tr., p. 181, L.25; p.
182, L. 1-25; p. 183, L. 1-90.
Mr. Hosington described the purpose of the offset:
Hosington:

A.

So in other words he is running north opposite the
section line 66 feet to a point opposite the north flag
point that I just described. Then measures back the 66

feet, and he measures this distance offset from this line.
He couldn't measure the line itself.
Featherston:

Q.

Why is that?

A.

He evidently there was a lake in the way. At least
that's what he indicates; so he offset to the west 66
chains to get back in the dry so he can measure the
distance. (Emphasis supplied)

-

Then he offsets again back to the meander corner, and
the distance that he measures is 53.7 chains; so from
39.6 to 53.7 then is the distance between the 2 points.
At that flag point then he proceeds to set a pine post for
the north meander corner on the north side of the lake.
Tr., p. 183, L. 6-23.
At a later point in his testimony, Mr. Hosington described what Albert Oliver was
doing in very simple terms:
Hosington:

A.

He uses two different terms in less than a span of 10
feet. He says he was in a marsh, and now he defines a
totally different feature, which is the shore of a lake.
To me it's quite clear that he hit the shore of the lake,
and he had to even go to extra effort to get around that
obstacle to continue the survey to the north of the lake.

Tr., p. 234, L. 1-8.
Although they disagreed about the reasons Oliver set the meander corners and
offset 66 feet to the west, both Mr. Hosington and Mr. Meckel agreed that Albert Oliver
was a reliable, conscientious surveyor. Whether Albert Oliver was facing water as
accepted by Mr. Hosington or an unsteady peat bog as posited by Mr. Meckel, Mr.
Oliver wanted to move away to dry terrain for ease in traversing.
Oliver's notes show that he offset to the west one chain and then went North 0"
3' East 14.10 chains and returned east one chain to set the north meander corner.
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(Plaintiffs Exhibit 1) 14.1 chains is 930.6 feet; the Hosington survey identifies the
distance between the meander corners as 909.66 which is close.
Exhibit 8 is drawn to a scale of 1 inch = 300 feet. The Hosington dotted line on
the elevation of the meander corners extends at its maximum as measured to the most
western point at 280 feet and most of that line is substantially further than 66 feet from
the section line.

The backward curve close to the north meander corner, which is

about the location of Dr. Folsom's toe slope, measures about 80 feet west of the section
line. See Exhibit 8 attached as Addendum No. 2.

I

Oliver did not Offset to Walk into Lake

What these calculations mean is inconsistent with what Albert Oliver wrote that
he was doing. Instead of offsetting 66 feet and then sending his crew across dry land,
Albert Oliver in 1899 would have offset 66 feet and then sent his crew into the lake for
14.1 chains if we accept the FolsomlHosington theory that the meander corner depicted
the ordinary high water mark in 1899.
This is not just post-facto deciphering of written documents on which there is no
dispute. This conundrum was posed in cross-examination to Dr. Folsom who had no
satisfactory explanation. Faced with the question that a surveyor out 66 feet would still
be going into the lake, Dr. Folsom initially said:
Folsom:

A.

It depends on the lake bottom. Apparently he was able
to or willing to walk threw (sic) it.

Tr., p. 537, L. 7-8.

Judge Michaud was quite attentive to this exchange with Dr. Folsom and allowed counsel to use
the Meckel measured 280 feet as the distance west from the section line to the outer dotted line. Tr., p.
538,L. 3 - 16.

Pressed as to why there was nothing in the field notes about walking into the
lake, Dr. Folsom evaded with speculation about "how much of this phen margin was
under water in October." Tr., p. 537, L. 14-25.' Back on track, Dr. Folsom conceded
that the entire area within the dotted line including his toe of slope:
Folsom:

A.

Would have been below or inside of the ordinary high
water mark at that time.

Tr., p. 537, L. 23-24.
Albert Oliver stopped at the shore of the lake and set the meander corner and
offset 66 feet to avoid the water. The Idaho Supreme Court in the Sanders Beach case
assured us that legally every lake is level at all times at all points although the total level
may fluctuate.1°
When drawing the meander line across the lake shortly thereafter, Albert Oliver
created a triangle with the meander point at the center of the line 66 feet west between
the two meander corners as depicted by Mr. Meckel in Defendants' Exhibit PP. The
dialogue with Folsom continued:
Reed:

Q.

Folsom:

A.
Q.
A.
Q.
A.

So the meander point as created and as shown on Exhibit 9-B
is some 50 feet into what you think was lake back then?
What, Ithink, was below the ordinary high water mark.
Right, back then?
Yes.
Would you not think it unusual that a person at that time trying
to avoid the lake would only go a little distance and then run
into the lake again?
Idoubt if that's what he did, but Idon't know.

Tr., p. 539, L. 3-23.

he day of the offset was September 20, 1899. Respondents and Judge Michaud discount the aerial
photographs as being taken in dry August. September would be even drier.
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Herman Lake is a spring fed lake with very little fluctuations.
Hosterman: A.

And that water level fluctuates anywhere from 8 inches to 12
inches up in the spring and recedes as the summer wears off.

Reed:

So you are talking about from 1996 you are able to
observe the fluctuation in the lake on a natural basis?
Yes.
And that's been consistent over the years?
Yes.

Q.
A.
Q.
A.

Tr., p. 911, L. 13-21.
The testimony of Dr. Folsom was entirely premised on a major change 40 to 50
years ago that caused a great lowering of Herman Lake. Herman Lake is a small,
shallow spring-fed lake without any "large impact stream" feeding it according to Dr.
Folsom. Tr., p. 476, L. 7-21. Larger lakes such as Coeur dlAlene Lake and Pend
Oreille Lake have way more fluctuations in water level seasonally caused by runoff in
large impact rivers, all intervened by outlet dams that control the levels.
Judge Michaud's Findings of Fact did not attempt to address this evidentiary
inconsistency: That the Oliver survey stopped at the lakeshore and set a meander
corner, offset 66 feet west and then plunged into the lake on September 20, 1899, 14.1
chains or 900+ feet.
The Court's findings are internally inconsistent and in conflict. After reciting
Oliver's notes (Finding No. 6), the Judge Michaud states that Oliver was following
instructions to establish meander corners at the ordinary high water mark. Finding No. 7.
Vol. 2, R., p. 284.

'O

In re: Sanders Beach, 143 Idaho at 448.
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2.

No Differing OHWM Allowable at Herman Lake

Albert Oliver was at the meander corners on September 20, 1899, likely to be a
drier part of the year. Could it be that going west 66 feet would have led him to a dried
up lakebed? Not according to the Oliver notes nor possible under the finding under the
ldaho Supreme Court in the Sanders Beach case:
The OHWM is a line created by the water in the lake remaining at particular
level for a long enough period of time that it deprives the soil covered by
the water of its vegetation. Since the OHWM is created by the water
covering the soil for a period of time, and since water seeks its level, the
OHWM will be the same at all places around the lake.
143 ldaho at 447.
If Albert Oliver came to the lakeshore at meander corner south and standing
lakewater stopped him, it would be everywhere within the doffed line and 66 feet west
would be in the easterly part of that standing water within the Hosington elevation dotted
line. The more likely scenario was posited by Mr. Meckel that Oliver did not want to
send his crew across the wet peat bog for the same reasons given by Dr. Folsom who
agreed that walking upon the peat bog would be somewhat risky. Tr., p. 525, L. 16-25;

F.

DR. FOLSOM AND JUDGE MICHAUD USE OHWM DEFINITIONS
SUBSTANTIALLY DIFFERENT FROM IDAHO CODE 658-104 (9)

One of the major issues on appeal is whether the statutory definition of ordinary
high water markas written in ldaho Code 3 58-104(9) and as interpreted by several
Supreme Court decisions was properly applied by District Judge James R. Michaud.
Testimony as to the application of ldaho Code § 58-104(9) to determine the
OHWM at Herman Lake was given by Dr. Michael Folsom for the Mesenbrinks and by
Dr. Maynard Fosberg and Dr. Paul McDaniel for the Hubbards and Hostermans.
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Judge Michaud in his Findings and Conclusions completely accepted and
adopted the interpretation presented by Dr. Folsom. See, Findings 9 through 18 and
22. Vol. 2, R., pp. 285 - 288. Testimony of Dr. Fosberg and Dr. McDaniel that peat bog
area scientifically could not have been lakebed in the last 1,700 years was ignored and
the remainder of their testimony misinterpreted. See Findings 27 and 29. Vol. 2, pp.
290 - 291.
Application and interpretation of the OHWM becomes a question of law. The
ldaho Supreme Court rejected the application and interpretation of OHWM made by
District Judge Craig Kosonen based on evidence and testimony of experts for the
plaintiff. Erickson v. State of ldaho, supra. This Court similarly rejected the application
and interpretation of OHWM made by District Judge James Judd based on evidence
and affidavits of experts for the Sanders Beach Protective Association. In re: Sanders
Beach, supra, 143 ldaho at 447.
This Court rejected, as did District Judge Gary Haman, the evidence and
testimony of experts presented by the State of ldaho in ldaho Forest Indus~es,Inc. v.
Hayden Lake Watershed Water Protective Association, supra.
It is therefore proper and appropriate to question both testimony as presented by
Dr. Folsom and his interpretation of OHWM as applying to Herman Lake. Appellants
do not question the competence of Dr. Folsom in wetlands, ecology, geology,
hydrology, and soil sciences. His resume and testimony recite 350 technical studies
and field evaluations of wetlands. Respondents' Brief expands upon these studies to
requiring "determination of ordinary high water marks". p. 8. That expansion is totally
unsupported.
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In his introductory response to counsel's qualification questions, Dr. Folsom
described what he had done in the past:
Folsom:

A.

Most of my consulting involves the delineation of wetlands.
Most of that has been in Washington State. A small number
of those tasks have been in ldaho.
And every one of those involved the identification of this
margin between the aquatic environment and the upland
environment which in most jurisdictions is called the wetland
margin or the riparian margin.
And, since those things are legally defined, they have different
definitions in different jurisdictions. So I have completed more
than 350 such technical studies based on field evaluation and
then a report to the regulatory authorities usually state or
county but sometimes a city and occasionally the Corps of
Engineers.

Tr., p. 402, L. 11-25.

1.

Wetland Marains are not OHWM's

Wetland margin or riparian margin as applied to wetlands is not the OHWM.
Wetlands most often do not have any direct connection with rivers and lakes. When
there is a connection, the wetland is never navigable and has no relation to OHWM.
In Erickson, evidence that the lands around Coeur d'Alene Lake had tree stumps
establishing that the land had been above lake level in older times was deemed
irrelevant as to OHWM. 132 ldaho at 212.
The necessity for a determination of the location and boundaries of wetlands was
precipitated by the Clean Water Act both at the federal level (Corps of Engineers) and
as applied in the states using federal law as does ldaho or state law as do Washington
and Oregon. Federal Water Pollution Control Act Amendments of 1972 33 301,404,
502, as amended 33 U.S.C.A. $j$j
1311, 1344, 1362.

In United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 106 S. Ct. 455,
88 !-.Ed. 2" 4419 (1985), United States Supreme Court quoted the Code of Federal
Regulations definition of wetlands:
"The term 'wetlands' means those areas that are inundated or saturated by
surface or ground water at a frequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of
vegetation typically adopted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs and similar areas." 33 C.F.R. §
323.2 (c) (1978).

Wetlands by definition support ". . .vegetation typically adopted for life in
saturated soil conditions." The ldaho definition of OHWM is that the water has
impressed . . .the soil by covering it" for sufficient periods to deprive the soil of its
vegetafion . . ."
Herman Lake is bordered by identifiable wetlands at the upper northwestern end
and, to a much greater extent, at the lower southeastern end of the lake. The testimony
of Dr. Folsom and the Findings of Judge Michaud attempted to convert these wetlands

- swamps -marshes

- bogs -

into 1899 lakebeds. That was plain error.

On cross-examination, Dr. Folsom admitted that he had only been asked to give
an opinion as to the OHWM on three occasions including this case and that the other
two did not involve any property line dispute. Tr., p. 507, L. 8-16.

2.

Folsom Reiected Line of Vegetation in 558-104 (9)

Dr. Folsom was asked specifically and directly if he had found the OHWM as
defined in ldaho Code 3 58-104(9) set forth in Defendants' Exhibit 00:
Reed:

Let me get double "00"so we are talking the same language. The
definition which was given to you was the term 'natural ordinary high
water mark' as herein used shall be defined to be the line that the
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water impresses on the soil by covering it for sufficient periods to
deprive the soil of its vegetation and destroy its value for agricultural
purposes."
You did not find in the place that you have indicated up there such a
line?
Folsom:

A.
Q.
A.
Q.
A.
Q.

A.
Q.

A.

That destroyed the vegetation Idid not.
Did not?
Correct.
And the vegetation that existed at the time you examined it in
2005, and your subsequent would be vegetation that was
growing now?
Yes.
At the time. And, I think, in your report itself you indicated that
I'm quoting from it: Herman Lake is a permanent lake with
thriving shoreline vegetation dominated by non woody
emergent wetland plants," That's Paragraph 1 in your report.
Yes.
So the vegetation along the shoreline is thriving at the present
time?
Yes.

--

Tr. , p. 507, L. 21-25; p. 508, L. 1-20.
The method used by the experts in all the reported cases for ldaho for
determining the OHWM was described in detail in Heckman Ranches, lnc., v. State of
ldaho, 99 ldaho 793, 598 P.2d 540 (1979). The testimony of William Scribner was
summarized and quoted on three pages of that opinion. 99 ldaho at 797-799. The
expert is looking for a discernable line of escarpment that "differentiated the vegetation
above and below the area he considered as the natural or ordinary high water mark . . ."
99 ldaho at 798.
"The OHWM is a line that can be determined today as showing that water
inundation at the time of statehood or thereabouts had been severe enough
to destroy the soil's value for agricultural purposes."
(emphasis supplied)
99 ldaho at 798.

Dr. Folsom was shown Defendants' Exhibit U, a photograph that he took, that
purported to show what he identified in his report and histestimony as at the OHWM:

Q.

Reed:

There obviously is no evidence of any
impressed upon the vegetation in Exhibit "U"?
Line impressed upon the vegetation?
Line of water that destroyed the vegetation?
It has not been destroyed. Right. That's correct.

A.
Q.

A.

line

being

Tr., p. 513, L. 13-18.
In ldaho Forest Industries v. Hayden Lake Watershed Improvement District,
supra, District Judge Haman held and the Supreme Court affirmed that the State had
only presented evidence that the OHWM could not be at a certain elevation without
presenting sufficient probative evidence as to where it might have been:
In any given case, some of the evidence will be direct and some will be
indirect evidenced of the existence of a line and the effect of water on the
soil. However, the party with the burden of proving a claim to land up to
the OHWM must present evidence that will support the finding of an OHWM
at a particular elevation.
135 ldaho at 321.

3.

Defendants' Experts Identified ldaho OHWM

Dr. McDaniel testified that he was very familiar with the definition in ldaho of the
OHWM and the only evidence of the OHWM that he could identify as a line of
vegetation was at the existing lakeshore. Tr., p. 295, L. 22-25; p. 296, L. 1-9.
Dr. Fosberg found the OHWM at the lakeshore.
Reed:

Q.

Fosberg:

A.
Q.

A.

Where you were digging the pits, did you see anything
that resembled an ordinary high water mark?
No.
Do you have an opinion as to whether an ordinary high water
mark exists at Herman Lake?
It is more difficult because this is not designed, I guess, for a
lake condition like this. But I would think the ordinary high

--

water mark is against the lake side of the soil formation
the
peat formation. It's a soil.
Do you think that you are able to apply that statutory definition
to Herman Lake then?
I don't know why you couldn't. It doesn't fit it very well, but I
just don't know why it couldn't apply.
The term
and I'm reading part of it the term 'natural
ordinary high water mark' shall be defined as the line which
the water impresses on the soil by covering it for sufficient
periods of time to deprive the soil of its vegetation."
Was there vegetation up to the water's edge of the lake
growing in the peat?
Up to the edge of the
As you were --where you were and then looking south
vegetation. There was the peat.
Were there things growing on top of the peat?
Yeah, there was vegetation on top of the peat, yeah.
And, when you got to the water's edge, you could see was
there vegetation beyond that?
No, there was no vegetation beyond that point

--

--

-

-

Tr., p. 705, L. 14-25; p. 706, L. 1-25; p. 707, L. 1-7
Dr. Folsom expressed theories that are speculative and unsupported of trees
dying for lack of water, of a single toe slope with a bank that could have been eroded by
wind action and that there was a severe drop 40 to 50 years ago caused by a ditch that
did not, and could not, in fact, lower the existing streambed flowing from the lake.

In the trial, Herman Lake was agreed to be spring fed with a limited watershed
and a natural swamp and stream outlet unchanged and stabilized by a culvert in a road
constructed in 1955.
A camplium stellatum is a moss thriving in a peat bog that cannot survive
covered by water for more than 30 days. Tr., p. 303, L. 16 - 25.

This moss has been

in place for 1,700 years making it impossiblefor it ever to have been lakebed.
Defendants Exhibit X, p. 2.

What Dr. Folsom found and his testimony established would well fit into the
federal regulations definition identifying the wetland margin at the point where the peat
bog meets the trees. However, wetland margin is totally different from any OHWM
determination. Dr. Folsom's testimony did not in any way meet the requirements of
ldaho Code 358-104(9).
4. Michaud Adopted Folsom's Unsup~ortedOHWM Definition

What is finally glaringly apparent is that after all of his hypothetical postulations
about the change in the OHWM from the Sanders Beach decision, Judge Michaud
adopted the definition created by Dr. Folsom on page 13 above:
THE WITNESS: The definition of the high water mark as being drawn at the
elevation boundary line between one kind of vegetation which is not
dominated by water presence and the other one which is.
Tr., p. 489,L. 11 - 14.
Finding No. I Iis that Dr. Folsom located the "woody vegetation line of trees and
shrubs" which is different from the vegetation below. Vol. 2, R., p. 285.

Finding No.

12 identifies drought intolerant cottonwood trees once "dominated by water presence"

and now dead. Finding No. 13 does the same for birch trees as does No. 14 for both
species". Voi. 2, R., p. 286.
Finding No. 15 is an exact application of Dr. Folsom's definition of one kind
dominated by water with another which is not:
15. There is currently little woody vegetation between the line of birches
and cottonwoods across the peatland to the current open water of Herman
turns ldaho Code $58-104 (9) upside down. It is the absence of water for Dr
Folsom's major drop in elevation that results in not covering it with water for a sufficient time thereby
depriving it of certain vegetation, to-wit cottonwoods and birch trees. The area below has a thriving
shoreline vegetation. Tr., p. 508, L. 3 20.
" Curiously, the finding

-

Lake. The peatland is primarily populated by non-woody, wetland andlor
aquatic plant life. There are a few woody plants including eight small
lodgepole pine trees on then peatland i n a cluster about 80 to 112 twelve
feet from the riparian edge or tree line. None of the pines i s older than 43
years. The presence of young trees and the absence of older trees is
indication of decreasing water availability on the peatland in recent years.
Vo1.2, R., p. 286.
There is not any No. 16 Finding. No. 17 draws the line between trees once
dominated by water, now dried up and dead and trees now growing because now
dominated by water. Vol. 2, R., p. 286.
Findings No. 18 and No. 19 draw a line between woody vegetation above the
OHWM and hydrophilic plants below relying on that distinction having been made by
Dr. Folsom. Vol. 2, R., p. 287.
G.

JUDGE MICHAUD ERRED IN FINDING WITH DR. FOLSOM
THAT THE PEAT BOG WAS DEPRIVED OF VEGETATION.

Solid corroboration for appellants was found in the 2005 Soil Survey for
Boundary County published by the U.S. Department of Agriculture as part of the
National Cooperative Soil Survey Program. Tr., p. 304, L. 6-25. The Soil Survey
included the Herman Lake area and a copy of that page was admitted as Defendants
Exhibit N, Included were the numbered identifications of soil types attached as exhibits.
In the Soil Survey report, Herman Lake is at pages 148 and 166 with the existing
lake being numbered 202, the existing peatlandlmarsh numbered 201 and the upland
numbered 166. Defendants Exhibit N. (See Addendum No. 3) Dr. McDaniel pointed
out to the Court that numbered areas on page 148 appeared to be coterminous with the
2002 Forest Service Aerial Photograph. Tr., p. 307, L., 20-25; p. 308, L. 1-18.

Number 202 is water, 201 is Pywell and 166 is Rubson. Pywell soil, described as
"unprotected undrained," has characteristic native vegetation consisting of perennial
grasses and forbs, Alder, Cottonwood, Water Birch and other trees. Tr., p. 310, L. 1216. The peatland lying north and west of the open water toward the bank that is south
of the Mesenbrink property is Pywell soil. Tr., p. 312, L. 20-21. Pywell being an organic
soil is soil associated with the wetland. Tr., p. 312, L. 22-25. Pywell soil is wetlands
that support hydrophytes.
Reed:

Q.

These involve hydrophytes? What are
hydrophytes?
These are water-loving plants. Basically, the
plants that will only grow in a wet area or the
characteristic of plants that you'll find in wetlands and
not in uplands.
And the substraight (sic. substrata) What is that?
The substraight is and some of these definitions are
referred to as hybred soil. And this is a soil that is
either submerged with water for short periods of time
during the year or saturated up to or close to the surface
for a significant period of time.
Is it peat soil?
Yes
The substrata-that is sometimes non soil saturated
with water?
The-l think, you-when you talk about a soil, you are
talking about material that has been altered in the near
surface environment of the earth and under that
definition peat would qualify as a soil because it is
essentially made of plants growing at the surface and
then accumulating.
How is peat formed?
It is formed in an environment that is limited in oxygen,
and the limitations imposed by lack of oxygen are such
that the organic material that's produced on an annual
basis by the vegetation there is not
it is not
decomposed and tends to build up.

-

-

-

Tr., p. 313, L. 11-25; p. 314, L. 1.

Dr. Folsom's Report described the lake level flat which he believed to have been
lakebed until 40 to 50 years ago as having fine lacustrine sediment. Plaintiffs Exhibit
13. p. 4. Dr. McDaniel sharply disagreed:
Reed:

Q.

Is a peat dominant wetland the same as a lacustrine sediment?

McDaniel:

A.

No, it is not.

Q.
A.
Q.
A.

Would you tell me the meaning of the word Ijust said?
Lacustrine?
Yes.
Lacustrine refers to lake deposited sediments. And generally
speaking these are mineral particles that tend to be silty in
size. Sometimes fine sands.
And did you find any lake deposited
We did see some silty material on the margins of the uplands
around the lake where we looked. But there are a lot of other
materials that are silty, and Icould not identify them as
Lacustrine materials, no.

Q.
A.

-

Tr., p. 315, L. 24-25; p. 316, L. 1-12.
1.

Pvwell Soil has Hvdrophvtic Vegetation

The Soil Survey detailed on site the "water" (201), dividing from the Pywell
vegetation "soil-peat" (202). The survey, done by an independent government agency
totally uninvolved in any litigation, was directly contrary to Dr. Folsom's Report and
testimony. Respondents' counsel declined to ask Dr. Folsom to explain the conflict.
On cross-examination, Dr. Folsom first diverted into a discussion of site specific
construction or engineering use. Tr., p. 510, L. 3-16. After admitting that construction
and engineering were irrelevant (Tr., p. 520, L. 17-21.), Dr. Folsom then dismissed the
Pywell designation:
Reed:

Q.

But you made no tests of this area to find out whether or not it
was Pywell soil?

Folsom:

A.

Idocumented the existence of the soil so Icould understand
the history of the site. Iwas not concerned with the taxonomy
of the soil unit. That's irrelevant to the task that Iwas trying to
solve.

Tr., p. 520, L. 22-25; p. 521, L. 1-2.
Dr. Folsom found irrelevant the findings and analysis of independent soil
scientists which had characterized Pywell soil as vegetation perennial forbs, grasses,
brush and trees - thriving vegetation (Pywell soil) from water (202). The taxonomy of
the soil is a major tool to determining the history of the site. See attached as Addendum
4 "How This Survey was Made", page 5, Vol I, Soil Survey, Boundary County.
Hydrophytes are water-loving plants that are characteristic of plants found in
wetlands. Tr., p. 313, L. 17 - 21. Peat is a hydrophytic plant. Hydrophytes require a
continuous saturation by water and an organic material growing in an environment
limited by oxygen but building up in time. Tr., p. 314,68

- 17; p. 698, L. 22 - 25, p. 699,

L. 1- 8; p. 700, L. 1 - 23.
As set forth in the FosberglMcDaniel Report, the peatland is a transition zone
between the upland forest and the open waters of Herman Lake. Tr., p. 701, L. 2 - 10,
Defendants' Exhibit X.
Judge Michaud viewed that area and made a personal observation that follows
Dr. Folsom's definition:

.. .

No. 29
We returned along the margin where the tree line is located at
the edge of the peatland. The court took particular note of the toe of slope
and vegetation tree line of birch and cottonwood trees.
Vol. 2, R., p. 291.

The final Finding No. 32 is a line ". . .between one kind of vegetation not
dominated by water presence and the other which is :" Vol. 2, R., p. 292. In his
Conclusions of Law, Judge Michaud makes unsupported law out of the factual error:
No. 5. The natural vegetation change at that location from predominantly
aquatic or hydrophytic to vegetation described as predominantly upland,
ri~arian.and terrestrial in nature marks the ordinarv hiah water line. The
eiidence shows by clear satisfactory and convincing proof that the change
in soil from that of peatland to upland soil marks a line of the ordinary high
water mark coincident with the toe of slope as shown on Exhibit 8 and
coincident with the vegetation line at that same location.

. -

Vol. 2, R., p. 294.
Judge Michaud again was confused by Dr. Folsom. Hydrophytes are growing
plants requiring continuous saturation. While shallow water may cover some of the
peatland seasonally, it is not an aquatic environment such as that found on the lake
bottom. FosberglMcDaniel Report, Defendants Exhibit X, p. 3.
Aquatic is lake bottom soil, covered by water for sufficient time periods to deprive
it of vegetation. Peat, if covered for extended period of time, becomes dead
vegetation:
While shallow water may cover some of the peatland seasonally, it is not an
aquatic environment such as that found on the lake bottom.
Defendants Exhibit X. Tr., p. 701, L. II- 13.
Peatland is saturated but nor submerged at the surface. Tr., p. 702, L. 18 - 25;
p. 703, L. 1 - 2 Peatland is thriving vegetation in saturated conditions, but peat cannot
survive being submerged for any length of time. Tr., p. 303, L. 21 - 25; p. 324, L. 1- 5;

p.728,L.4-ll;p.731,L.l-4.
If Herman Lake had been at a three foot higher elevation between 1899 and 40
to 50 years ago, the peatland would never have been there.
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H.

THE FINDINGS OF FACT AND CONCLUSlONS OF LAW ENTERED BY
JUDGE MICHAUD ARE LARGELY NOT SUPPORTED BY THE TESTIMONY
AND EXHIBITS.
In Woodman v. Knight, 85 ldaho 453,380 P.2d 222 (1963), the ldaho Supreme

Court reversed the findings of the district judge with these words:
Where the evidence is non-conflicting and undisputed and permits only
one conclusion, the finding or conclusion drawn by the trial court contrary
thereto is not binding on appeal, and is of no force or effect.
85 ldaho at 457.
In Schoenick v. Smalley, 93 Idaho 786,473 P.2d 928 (1970), this Court applied
the Woodman ruling with this pertinent addition:
Because there i s no conflict i n the evidence dealing with the falsity of the
statements contained i n the defendant's letter, it is impossible for this
court to reconcile the trial court's finding of fact as to the falsity of the
statements contained in that letter of June 3, 1968 with the trial court's
conclusion that there was insufficient clear or convincing evidence of
misrepresentation.
93 ldaho at 789.
When the findings of the trial court are clearly erroneous, the appellate court
must set them aside. Magnuson-Ferguson Credif Corporation v. Peterson, 102 ldaho
11I,119, 626 P.2d 767, -(1981). Stafe ex rel. Kidwell v. Master Distributors, Inc.,
101 ldaho 447,453,615 P.2d 116, (1980).

Russ Ballard & Family Achievement

lnstifute v, Lolo Hot Springs Resort, Inc., 97 ldaho 572, 579, 548 P.2d 72, ( 1 9 7 8 ) .
CONCLUSION
With Judge Michaud's findings set aside, the order of this Court should be similar
to that in Erickson v. State, supra, and ldaho Forest Industries v. Hayden Lake
Watershed lmprovemenf Associafion, supra. Claimants Mesenbrink have failed to

prove by clear and convincing evidence that the ordinary high water mark extended into
Section 27, Twp 62 North, Range 3 East BM in 1899 or 1890:
The Ericksons presented evidence indicating flooding of homesteader's
lands. This evidence, however, also lacked specific water levels. The
Ericksons did not prove by clear and convincing evidence that a specific
line was impressed upon the soil at 2121 feet in 1890. ldaho Code $58104(9) requires that the OHWM be determined by the line which impresses
upon the soil. Considering that this what is statutorily required, the
Ericksons failed to prove by clear and convincing evidence that the OHWM
of the Lake in 1890 was at 2121 feet. The decision of the district court is
not supported by substantial and competent evidence. The decision of the
district court is therefore reversed.
132 ldaho at 212 - 213.
In the Hayden Lake case, ldaho Forest Industries prevailed and retained the
record ownership of its property because the State of ldaho failed to prove a definitive
OHWM at a higher level:
The general rule, articulated previously, requires that claimants against a
Record title holder prove their claim by clear and convincing evidence.
While we agree there may not be public trust issues since the land is not
currently under water, the State is nevertheless asserting a claim of
ownership of property whose legal title stands of record in another. Thus,
the burden is on the claimant to prove its interest by evidence that is clear,
satisfactory and convincing.
135 ldaho at 320.
Respondents Mesenbrink failed to prove by clear and convincing evidence that
the OHWM in 1899 or 1890 was on their predecessor's property in Section 28, Twp 62
North, Range 3 East BM. The decision of Judge Michaud is not supported by
substantial and competent evidence and must be reversed.
Appellants Hosterman and Hubbard filed a counterclaim seeking to have title
quieted as against Respondents Mesenbrink. Vol. 1, R., pp. 28 - 33. Title of record of

Hosterman and Hubbard was set forth in Plaintiffs' Exhibit 5 and was accepted as set
forth in Findings of Fact Nos. 2 and 3. Vol. 2, R., pp. 252 - 283.
The trial court judgment should be reversed and the case remanded with an
order to enter judgment in favor of appellants Hosterman and Hubbard quieting title to
their property in Section 27 as against Respondents Mesenbrink. Appellants are
entitled to costs of appeal, but not to attorney's fees.
Respectfully submitted, this 15'~day
of August, 2008.
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